STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

Dl VI SI ON OF REAL ESTATE,
Petiti oner,

VS. Case No. 98-0438

ROSEMARY NI XON,

Respondent

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on May 12, 1998, at West Pal m Beach, Florida, before O aude B.
Arrington, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Geoffrey T. Kirk, Esquire
Departnent of Business and Prof essi onal
Regul ation, Division of Real Estate
400 West Robinson Street, N 308
Ol ando, Florida 32802

For Respondent: Rosemary Nixon, pro se
6565 Parkview Drive
Boca Raton, Florida 33433

STATEMENT OF THE | SSUES

Whet her Respondent, a licensed real estate sal esperson,
commtted the offenses alleged in the Adm nistrative Conpl aint,
and the penalties, if any, that should be inposed.

PRELI M NARY STATEMENT




Petitioner filed an Adm nistrative Conpl ai nt agai nst
Respondent that alleged certain facts as to the application she
submtted to renew her license as a real estate sal esperson and
thereafter alleged two separate violations of the |aws and rul es
regul ating the practice of real estate. 1In Count |, Petitioner
al | eged that Respondent obtained a |license by m srepresentation
in violation of Section 475.25(1)(m, Florida Statutes. In
Count 11, Petitioner alleged that Respondent failed to conply
with the continuing education requirenents contained in
Rul e 61J2-3.009, Florida Adm nistrative Code, thereby violating
the provisions of Section 475.25(1)(e), Florida Statutes.

Petitioner tinely challenged the allegations of the
Adm ni strative Conplaint, the matter was referred to Division of
Adm ni strative Hearings, and this proceedi ng foll owed.

At the formal hearing, Petitioner presented the testinony of
one witness (an investigator) and presented six exhibits, each of
whi ch was accepted into evidence. Respondent testified on her
own behal f, but presented no other testinony and no exhibits.

A transcript of the proceedings has been filed. The
Petitioner filed a proposed recommended order, which has been
duly considered by the undersigned in the preparation of this
Recomended Order. Respondent did not submit a proposed
recomrended order.

FI NDI NGS OF FACT

1. Petitioner is a state licensing and regul atory agency



charged with the responsibility and duty to prosecute

adm ni strative conplaints pursuant to the laws of the State of
Florida, in particular, Chapters 455 and 475, Florida Statutes,
and Title 61J2, Florida Adm nistrative Code.

2. Respondent has been a duly licensed real estate sales
person in the State of Florida at all tinmes pertinent to this
pr oceedi ng.

3. Prior to March 31, 1997, Petitioner nailed to Respondent
a renewal notice that rem nded her that her |icense would expire
on March 31, 1997.

4. Acconpanying the renewal notice was an insert that
contained the foll ow ng caveat:

In order to renew, the RENEWAL NOTI CE MUST
BE RETURNED W TH THE APPROPRI ATE FEE. By
submtting the appropriate fee to the
departnment, you are affirm ng that you have
"COVPLETED" the required classroom educati on.

5. Respondent submtted her renewal card along with the
requi site fee wi thout having conpleted a 14-hour conti nuing
education course required by Rule 61J2-3.009, Florida
Adm ni strative Code. Respondent's |license was thereafter renewed
by Petitioner, effective March 31, 1997.

6. Respondent discovered froma discussion with her broker
t hat she shoul d have taken the continui ng educati on course before
she submtted her renewal application.

7. By letter dated June 12, 1997, Respondent advi sed

Petitioner that she sent in the paperwork for the renewal of her



license before she had taken the continuing education course.

8. Respondent successfully conpleted the required 14-hour
conti nui ng education course on June 18, 1997.

9. Respondent testified without contradiction that she did
not intend to msrepresent the status of her continuing
educati on.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

11. Petitioner has the burden of proving by clear and
convi nci ng evidence the allegations agai nst Respondent. See

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); Evans Packi ng

Co. v. Departnment of Agriculture and Consuner Services, 550

So. 2d 112 (Fla. 1st DCA 1989).
12. Section 475.25, Florida Statutes, provides, in
pertinent part, as follows:

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; may place a |licensee,
registrant, or permttee on probation; my
suspend a license, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1,000 for each count or separate
of fense; and nmay issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
appl i cant:

* * *

(e) Has violated any of the provisions of



this chapter or any |lawful order or rule nmade
or issued under the provisions of this
chapter or chapter 455.

* * *

(m Has obtained a |license by neans of
fraud, m srepresentation, or conceal nent.

13. Rule 61J2-3.009, Florida Adm nistrative Code, required
Respondent to ". . . satisfactorily conplete a m nimum of 14
cl assroom hours of instruction of 50 m nutes each as prescribed
by the Commssion . . ." prior to the renewal of her |icense.

14. A msrepresentation within the nmeaning of Section
475.25(1)(m), Florida Statutes, can be the result of an
intentional act or as the result of a reckless or carel ess act.

See Wal ker v. Florida Departnent of Business and Professional

Regul ation, 705 So. 2d 652 (Fla. 5th DCA 1998), and Ocean Bank of

Mam v. Inv-Uni Investnent Corp., 599 So. 2d 694, 697 (Fla.

3d DCA 1992).

15. Respondent had the responsibility to read the renewal
formand to truthfully represent to the Petitioner her
qualifications for renewal. The insert on the renewal notice
clearly advi sed Respondent that, by submtting the appropriate
fee to the Petitioner, she was affirm ng she had conpl eted the
requi red cl assroom educati on. Respondent knew or shoul d have
known that the Petitioner would rely on that representation.
Respondent's act of submtting the application for renewal
wi t hout having taken the required continuing education course was

not intentional, but it was a careless m srepresentation. Based



on the foregoing, it is concluded that Petitioner established by
cl ear and convincing evidence that Respondent obtained the
renewal of her license as the result of a m srepresentation in
vi ol ation of Section 475.25(1)(m, Florida Statutes.

16. Petitioner also established that Respondent failed to
conply with Rule 61J2-3.009, Florida Adm nistrative Code, thereby
violating Section 475.25(1)(e), Florida Statutes.

17. Rule 61J2-24.001(3), Florida Adm nistrative Code,

contains disciplinary guidelines pertinent to this proceeding.



For a violation of Section 475.25(1)(m, Florida Statutes, the
gui del i ne provides as foll ows:

In the case of a |icensee who renews the
license without having conplied with Rule
61J2-3.009 and the act is discovered by the
BPR, the usual action of the Comm ssion shal
be to inpose a penalty of revocation. 1In the
case of a licensee who renews the |icense
wi t hout having conplied with Rule 61J2-3. 009
and the licensee brings the matter to the
attention of the BPR the usual action of the
Comm ssion shall be to inpose a penalty of a
$1, 000 admi ni strative fine.

18. Rule 61J2-24.001(3), Florida Adm nistrative Code,
provides the following guideline for a violation of Section
475.25(1)(e), Florida Statutes:

froman 8 year suspension to revocation
and an adm nistrative fine of $1, 000.

19. The recommended penalty is consistent with the
di sci plinary guideline adopted by Petitioner for a violation of
Section 475.25(1)(m, Florida Statutes. No separate penalty is
recommended for the violation of Section 475.25(1)(e), Florida
St at ut es, because the conduct that established that violation
al so established the violation of Section 475.25(1)(m, Florida
St at ut es.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that Petitioner find Respondent guilty of
violating the provisions of Sections 475.25(1)(e) and (m,
Florida Statutes, and inposes an adm nistrative fine in the

amount of $1, 000. 00.






DONE AND ENTERED this 9th day of June, 1998, in Tall ahassee,

Leon County, Florida.

COPI ES FURNI SHED

CGeoffrey T. Kirk, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
D vision of Real Estate
400 West Robi nson Street

Post O fice Box 1900

Ol ando, Florida 32802-1900

Rosemary N xon, pro se
6565 Par kvi ew Drive
Boca Raton, Florida 33433

Henry M Sol ares, Director
Di vision of Real Estate
Departnent of Business and

Pr of essi onal Regul ati on
Post O fice Box 1900

O | ando, Florida 32802-1900

Lynda L. Goodgane, GCeneral
Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 9th day of June, 1998.

Counse

Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS




Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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